
BEFORE THE COMN/flSSIONER OF SECTJRITIES AND INSURANCE

MONTANA STATE AUDITOR

IN THE MATTER OF

ROBERT L. SHERRY,

cAsENo. sEc-2011-239

FINAL AGENCY DECISION

INTRODUCTION

The commissioner of securities and Insurance, Montana state Auditor

(Commissioner), has reviewed the Hearing Examiner's October 25,2012, Proposed

Findings of Fact, Conslusions of Law and Order (Proposed Order) in this matter (Exhibit

A). The Proposed order notified Respondent that he had 30 days to file exceptions to the

proposed Order and failure to respond within that time would constitute a waiver of his

right to judicial review of this decision.

Robert L. Sherry @espondent) timely filed exceptioris to the Proposed Order, and

requested oral argument. The Ofiice of the Commissioner of Securities and lnsurance,

Montana State Auditor (CSD responded to Respondent's exceptions to the Hearing

Examiner' s proposed decision.

The commissioner issued an order Regarding oral Arguments on November 26,

zll|,setting the time, place, and order of the oral fugument proceedings' Respondent

timely filed a request for his presentation of his oral argument by telephone, which the

Commissioner granted by Order on December2l,20l2'
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Oral Arguments were held on January 3,2013. Respondent, Pro Se, was given

the opportunity to present his exceptions to the Hearing Examiner's Proposed Order.

Mike Winsor, attomey for the CSI, presented the CSI's response to Respondent's

exceptions.

STANDARD OF REVIEW

In reviewing the Hearing Examiner's Proposed Order after listening to the Oral

Arguments, the Commissioner adheres to the Montana Administrative Procedure Act

(MAPA) regarding contested cases. Mont. Code Ann. g2'4-621. Specifically, Mont.

Code Ann. g2-4-621(3) provides:

The agency may adopt the proposal for decision as the agency's frnal order. The

agency in its final order may reject or modifr the conclusions of law and

interpretation of administrative rules in the proposal for decision but may not

reject or modify the findings of fact unless the agency first determines from a

rwiew of the complete record and states with particuluity in the order that the

findings of fact were not based upon competent substantial evidence or that the

proceedings on which the frndings were based did not comply with the essential

requirements of law. The agenoy may accept or reduce the recommended penalty

in a proposal for decision but may not increase it without a review of the complete

record.

As noted in Utrich v. State ex rel Board of Funeral Serv., 1998 MT 196, MT f 14,

289 Mont. 407, 961 P.2d 126:

When conducting a review of the Board's decision, we note that the Board, which

did not personally hear or observe the evidence, does not have the authority to

conduct a de novo review of the hearing examiner's decision. Rather, it may

reject the examiner's findings only if they are not based upon competent,

substantiat evidence. Additionally, the Board must state with particularity that the

frndings are not based upon competent, substantial evidence ... [omttting partial
quote of Mont. Code Ann $2-4'62L1

A rejection of the hearing examiner's findings in violation of Mont. Code Ann.

S 2-4-621(3) constitutes an abuse of discretion pursuant to g 2-4-704(2XaXvi).

lomitting citation)
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In interpreting MAPA, however, the Montana Supreme Court has held that a

Hearing Examiner's findings of fact may be modified or rejeoted in other circumstances.

See /r the Matter of the Grievance of Brady,1999 MT 153, 295 Mont' 75, 983 P'2d292'

The Commissioner may determine that certain of the Hearing Examiner's findings of fact

are based on an interpretation of law and, therefore, such findings of fact may be rejected

or modified like conclusions of law by the Commissioner. Id at $ 14.

With regard to the Hearing Examiner's conclusions of law interpreting and

applying the Montana Insuranse Code, Mont. Code Ann. $ 33-l-101, et seq', and

Securities Act of Montanq Mont. CodE Ann, 0 30-10-101, ot seq., and rules promulgated

thereunder, the Commissioner may determine that the Hearing Examiner misinterpreted

the law and may modify or rejeot the Hearing Examiner's proposed Conclusions of Law.

Id. at n 14; Steer, Inc. v. Department of Revenue ( I 990), 245 Mont. 470, 47 4, 803 P.2d

60 I , 603. Further, the Commissioner may accept or reduce the recommended penalty in

the Hearing Examiner's proposed decision, but may not increase it without a review of

the complete record. Mont. Code Ann $ 2-4'621(3).

After due consideration of the entire record in this matter including, but not

limited to, the transcript of the hearing held cn Monday, May 21,2012, through

Wednesday, May 23,z}lz,and all exhibits admitted into evidence, all pleadings, and the

oral arguments held on January 3,2013, on Respondent's exceptions to the Hearing

Examiner's Proposed Order, the Commissioner finds good cause to enter the following:

ORDER

l. The proposed Findings of Fact, conclusions of Law and order

(Collectively Exhibit A) are adopted in part as the Final Agency Decision in this matter
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and by this reference is made a part of this Final Agency Decision. The Findings of Fact

are adopted in full. The Conclusions of Law are adopted with the following

modification:

(a) page2l,section 6 is amended to read: Although generally most annuity

contracts are life insurance products and govemed by the Montana

Insurance Code, and may be sold by insurance producers , Estate of Miles

v, Miles,2000 MT 41, MT n4|,298 Mont. 3|2,994P.2d1139;Mont.

code Ann. $$ 33-17-21 4,33-20-l}l, the definition of a "security" under

the Act (Securities Act of Montana) includes a "variable" annuity. SEC v.

variable Annuity Life Ins, Co. of America,359 U,S. 65 (1959); Estate of

Miles,u 4l, supra; Mont. Code Ann. $ 33-20'303(3)'r

The Order is adopted in part. Specifically, the following reflects a restatement of the

Order, with supplemental changes which were left to the discretion of the Commissioner:

2. In accordance with Mont. Code Ann. $ 30-10-305, Respondent is hereby

fined $5,000 for each of the following violations of Mont. Code Ann. $ 30-10-201(3):

(a) giving investment advice, for compensation, to tttelwithout a

securities license;

(b) giving investment advice, for compensation, to the||J by advising

them as to the value of their securities.

t This change reflects a modification in the conclusions of taw. The Proposed Order stated that Mont. Code

Ann. $ 30-ig-t03(22) (defining "security" under the Securities Act) included "variable" annuities. This

citation was in enor. The modlfication also includes conected citation for Estate of Miles v. Milest and the

addition of citing Mont. Code Ann. g 33-20-803(3) (exempting insurance annuity suitability laws for

"variable annuities regulated under Title 30, chapter 10").
2(J are two peopte, which represent two separate violations of Montana law.
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3. In accordance with Mont. code Ann. $ 30-10'305, Respondent is hereby

fined $5,000 for each of his following violations of Mont. code Ann' $ 30-10-301(lxb):

(a) telling thell they coutd undo the transactions at issue within 30

daYs without any consequences;

(b) omitting information relating to the value of Mrs' qD fifetime

income benefit rider and the value of her death benefit from her

RePlacement ComParison form;

(c) failing to tell thellDthat he (Respondent) was required to be

securities licensed in order to make the recomrnendation to thelDto

sell their securities.

4. In accordance with Mont. Code Ann. $ 30-10'305, Respondent is hereby

fined $5,000 for each of the following violations of Mont' Code Ann' $ 30-10-301(lXc):

(a) recommending to thelthat they sell theirvariable annuities in

order to purchase the fixed indexed annuities from him without the

requisite licensure, skill, and knowledge to assertain whether the sales of

their securitiEs and the purchases of fixed indexed annuities were suitable

for them;

(b) submitting the paperwork to liquidate the- variable annuities and

purchase their fixed indexed annuities without authorization from the

J;
(c) telling ure that they could undo the hansactions at issue within

30 days without consequences'

l* two people, which represent two scparate violations of Montana law'
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5. In accordance with Mont. Code Ann. $$ 33-l-317 and 33'17-1001,

Respondent is hereby fined $5,000 for engaging in conduct that was fraudulent, coercive,

or dishonest practices and for being a source of injury or loss to the public in violation of

Mont. Code tuur. $ 33-17-1001.

6. In accordance with Mont. Code Ann. $ 30-10-309(l), Respondent shall

pay My and all costs related to this proceeding within 30 days of this Order. These costs

shall include reasonable attorney fees, and costs associated with bringing the

administrative action, in the amount of $4,183.48.4

7. In accordance with Mont. Code Ann. $ 30-10-309, Respondent shall pay

restitution to thelor all financial losses sustained by theFs a result of

each of the violations of Mont. Code Ann. $ 30-10-301, together with ten pelcent (10%)

. annua! interest from the date of the violations or the date each rnonthly payment became

due.5

Specifically, Respondent shall make restitution to theflursuant to the

following terms:

(a) For Mr.IlRespondent shall pay $2,313.51 within 30 days upon

execution of this Order. This reflects Mr, ||s total loss of $1,916.76

in the form of three payments for the months of January through March

201 l, plus ten percent (10%) interest fot 720 days.6

1 This amount solely reflects the Hearing Examiner's total bill for this prooeeding(Attachod as Exhibit B)'
5 The restitution payments are derived from the proposed findings of facts, which have been adopted in full.
6 Calculated fiom the date of this Order.
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(b) Respondent shallpay 1f,] 4,272.78within 30 days upon

execution of this order. This amount reflects 24 months? of lost monthly

income in the amount of $16t.95, with l0 percent interest.

(c) Respondent shall pay MII$161.95 per month to Mr.flfor

the rest orutll life. This amount refleots MI loss in

benefit base since April 201l. Respondent shall begin making these

payments starting the first full month after execution of this Order.

In the altemative, and in the interests of providing an immediate paynient

of restitution and resolution of this matter, Respondent may pay Mr'

J|;rt 619.50 within 30 days upon execution of this Order. This is

the present value of the paymenRtream for the next l5 years assuming a

two pergent (2Y) atlulrual retum.

(d) Additionally, Respondent shall puy Mt.e6,000'07 in lost death

benefits. Respondent shall pay this within 30 days upon execution of this

Order.

(e) For Mrs. ]espondent shall pay $1,662.65 within 30 days upon

execution of this Order. This numbor reflects Mrs. I loss of

$1,374.09 in the form of three payments between January through March

2lll,plus ten percent (10%) interest for 720 days'8

7 Calculated from April 201 | through the date of this Order'
t Calculated from the date of this Order.
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(0 Respondent shallpay Mrsll2,454'70,within 30 days upon

execution of this Order. This amount reflects 24 monthse of lost monthly

income in the amount of $93.04, with 10 percent interest'

(g) Respondent shall pay $93.04 per month to lrlrs.lor the rest of Mrs.

tD life. This amount reflects Mtr.Il loss in benefit base.

Respondent shall begin making these payments starting the first full month

after execution of this Order.

In the alternative, and in the interests of providing an immediate payment

of restitution and resolution of this matter, Respondent may elect to pay

pfrs.l 12,443.4}within 30 days upon execution of this Order,

This is the present value of the payment stream for the next 15 years

assuming a two percent (2%) annual return.

(h) Respondent shall pay tutrt.IJ6,662,97 in lost death benefits.

Respondent shallpay this amount within 30 days upon execution of this

Order.

8. Pursuant to Mont. Code Ann. $ 33'17-1001:

(a) the insurance producer license ofRespondent is hereby revoked; and

(b) all but $5,000 in fines shall be suspended, conditional upon Respondent

makingrestitutiontottr[asidentifiedinsection7ofthisorder.|0

Suspension of the full frne amounts is explicitly contingent on Respondent

making restitution payments pursuant to sections (7Xa)' (b)' (d), (e), (f)'

e Catculated from April 201 I through the date of this Order'
r0 This suspended amount shall also include the Hearing Ex_aminer's totalbill for $4,183.48. The non'

suspended $5,000 fine shall be made payable to the State of Montana and sent to the Office of the

Commissionei of Securities and Insuiance, Monlana State Auditor, c/o Legal Bureau, 840 Helena Avenue,

Helena, MT 59601.
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and (h) within 30 days upon execution of this Order.rr Suspension of the

full fine amount is also contingent upon Respondent making restitution

pursuant to section (7Xc) and (g) of this Order. Respondent's failure to

pay restitution, at any time, shall result in payment of the full fine amount.

g, Pursuant to Mont. Code Ann. $ 33-17-1001(1), and solely for the purpose

of seeking restitution for the Intspondent shatl be issued a probationary

individual insurance producer's license under the following conditions:

(a) Respondent's probationary individual insurance producer's license is

explicitly contingent upon giving Respondent a rneans to provide

restitution to thef Respondent shall be issued the probationary

license only after making all restitution payments which are due within 30

days upon exesution of this order, and paying the non-suspended $5'000

fine.l2

(b) After paying restitution amounts due within 30 days upon execution of

this Order, Respondent shatl be issued a probationary license'

Maintenance of tho probationary license is contingent upon Respondent

meeting the following conditions:

(i) Respondent shall complete approved insurance producer

continuing education courses and meet the continuing education

requirements for insurance producers,

(iD Upon issuance of the probationary lioense, Respondent shall

" This amount totals $23,366.68,
12 This reflects all restitution payments exoept for the monthly payments au" to tnuQ tf Respondenl

elecrs to pay the liquidated amount, as specified in section (7Xc) and (g) if this Order, and pays all

restitution amounts within 30 days upon execution of this Order, he shall be issued the probationary

license.

FINAL ACENCY DECISION
Page 9 of l2



(ii)

(iii)

complete ten continuing education credits on the subject of ethics

over the course of two years, six of which shallbe obtained in the

first year. This is in addition to Respondent's legal requirements

regarding continuing education.

Within two weeks of attending a Continuing Education course,

Respondent shall submit a copy of the Course Completion

Certificate to the CSI. Failure to maintain adequate licensure shall

result in revocation of Respondent's probationary license.

If Respondent elects to make monthly restitution payments to the

ll*suant to section (7Xc) and (g) of this Order,

Respondent shall report to the CSI proof of all payments.

Respondent may mail proof of restitution payments to the Office of

the Commissioner of Securitiei and Insurance, Montana State

Auditor, cloLegalBureau, 840 Helena Avenue, Heleha, MT

59601. In the altemative, Respondent may elect to email proof of

monthly payments. Failure to timely pay rnonthly restitution or

failure to provide proof of payments as specified in this Order shall

result in revocation of Respondent's probationary license'

(iv) Upon issuance of Respondent's probationary license, Respondent

shall, on the first day of each month, provide the CSI with notice

of all annuities Respondent sold in Montana that Respondent is

duly licensed to sell.
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(v)Respondent'sfailuretotimelypayanyrestitutionamounts'or

failure to comply with the terms of this order, including, but not

limited to failing to provide proof of monthly restitution payments,

and/or failure to provide notice of Respondent's annuity sales in

Montana, at any time following the execution of this order, shall

result in revocation of Respondent's probationary individual

producer license and shall trigger immediate payment of all

suspended fines, fees, and restitution as outlined in this Order.

10. In the event of an appeal, the Commissioner reserves the right to re-

calculate restitution payments upon final adjudication of the appeal'

SO ORDERED this ,&Ourof March,2013'

of Securities and Insurance,

Montana State Auditor
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CERTIFICATE OF SERVICE

I hereby certify the foregoing was servea on trrJtLlday of March, 2013, to the

following:

BY Hand Delivery:

Mike Winsor
Office of the Commissioner of Securities and

Insurance, Montana State Auditor
840 Helena Avenue
Helen4 MT 59601

Bv US mail. first-class postase oaid:

Robert L. Sheny
804 8tn Avenue West
Kalispell, MT 59901
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BESORE TBE MONTA}IA STATE AUDITOR

Al|DcoMMIssIoNERoFSECURITIESAIIDINSUF,ANCE
IIELENA, MONIAI|A

) Case No. SEC-2011-239IN TBE

ROBERT

}IATTER OF:
)

rJ. sHERRv' ) IIEARTNG EKAIIINER'S
) PROPOSED

ResPondent. ) FIIIDINGS OF FACT'

) CoNCLUSTONS OF r'AW'

pursuant to mailed notice, on Monday, a/oty 2L, 2012, tlrrough

t{ednesday,May23,2oL2,attheofficeoftheCorrrrissionerof

securities and xnsurance (csr), a eontested case hearing was

conducted by ttre undersigned hearing examiner in this matter'

The hearing was conducted pursuant to ttre hearings and appears

provisions of tlre securities Act of, Montana (Mont' code Ann'

ss 30-10-101/ et seq,); Montana Insurance code (Mont' code Ann'

ss 33-1-101, et seg.}; the contested case provisions of the

Montana Adrninistrative procedure Act (Mont. code Ann. ss 2-4-601,

etseq'.);andMontana,sstalutory,prrblicparticipationin
goversuEntal operations nolice and hearing provisions (Mont' code

Ann. SS 2-3-101, et seg.).

At the contested case hearing, Mike Winsor, legal Counsel

for ttre conmissioner of securities and Insurance, Montana state

Exhibit A
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Auditor

Robert

(Cormrissioner) rePresented

L. Shery (Sherry) aPPeared

CSf. ResPondent,

se via telePhone.

the

Pro

Testimony was received on behalf of csr from investors f

f."d 

- 

independent insurance broker and

investment advisor, George Spencer l{ithey; CSI Compliance

Specialist, Ronald Hetman,' CSI Deputy SecuriEies Commissionetr,

Lynne Egan, and Shemy. Sherry Presented testinony from the

lfithey, and himself .

The following document copies were offered by the CSI eilher

by stipulation or without o'bjection, and were admitted into

evidence: Life Sales, LLC promotional rnailer (Exhibit 1); Life

Sales, LLC prornotional mailer retuin card filted out by f-

ItErhibit 2); December 13 | 2oLo, "Allianz Life rnsurance

cornpany Endurance Plus Annuity lllustration" (Exhibit 3) 

-

L6, 2OLO, "Allianz Annuity Application" and

"supplemental Application" (Ethibit 4l, €

Replacement Conqrarison" form (E:.hibit 8f t E
December 16, 2O!.O, "Allianz Important Notice: Replacement of Life

Insurance or Annuities,, form (Exhibit 9f , lll Declinatj.on

Deceniber 16, 20t0, "ALlianz

Understanding" (Exhibit 5) ;

"Allianz Product Suitability Forn"

Suitability Evaluations Endurance

Deceriber 16, 20L0 
'

Funds"

EndurancesM Plus Annuity Statement of

December 16, 20L0,

and "Attention: Allianz

Plus Annuity" form (Exhibit 6);

"Authorization to Transfer

Decenber 15, 20L0, "Allianz
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letter to Allianz (Exhibit 10); February 4, zOtL, Allianz refund

letter to and Allianz check No. 000885{931 (Exhibit

11); Jvne 22,

and Release"

Xst'r AnnUity"

20LL, Allianz-E. Settlenent Agreement

(Exhibit 19); Decenrber 20, 20L0, "Allianz MasterDex

lrrusEraEton E",rm =ot Ig*,::, '

Decernber 15, ?OLO, "Allianz Annuity Application"

and "supplenenEal Application" (Exhibit 21);

December16,?'OLO,"AllianzMasterDexXsMAnnuityStatementof

Understanding Frelinrinary Contract Sumnary" (Exhibit 22 | , J)

(Exhibit 23) ;

Product SuitabilitY Forflt"

L6, 20L0, "Attention:

Allianz suitability Evaluations" form (Exhibit 24 | ,J
L6, 2010, "Allianz Autlrorization to Transfer

Funds,, form (Exhibit 26t, Qecember 15, 2oLo,

"Allianz Replacement Comparison" form (Exhibit 281, J
IDecernber 16, 2oto, "Alrianz rnportant Notice:

Replacement of Life Insurance or Annuities" form (Exhibit 29);

icant: Allianz MasterDex-X Fixed

'fndexed' Annuity Present Policy Results Breakdown with AIG

SunAmerica Life, Poliey ngrnber P89A7511340" eigned by Bob Sherry,

Agent (Exhibit 30); February 4, 20tL, Allianz refund letter to

-Dnd 

Allianz check No. ooo88s53{4 (Exhibitjl);

March 4, |OLL, letter from Robert L. sherry to csl compliance

specialist Ron Herman (Exhibit 32); May 21, zOLl, letter from

Robert L. sherry to csl compliance specialist Ron Herrnan

r 16, 20L0, "Allianz

HF"ARING EXA!{MER,S PROPOSED FINDINGS OF FACll, CONCLUSIONS OF LAV|, AllD OBDER - 3



1

2

3

4

5

6

7

I
9

10

11

L2

13

L4

15

16

t?

18

19

20

2l

22

23

24

25

26

(Exhibit33);Mayg,2OLL,letterf,romGeorgel{itheytoRon

Herman having Bates No. oooo4o-oo0o41 (Exhibit 36); June 3, 20L1,

,rohn ttancock Fax cover sheet and attached 2010 ilohn Hancock

venture vanrage Annuar statenena eoil (Exhibit 39);

,fune 3, 20LL, SunAnerica Fax cover sheet with: Certif,icate Data

page and a;e SunArnerica Polaris Choice III Variable

^lnnuity Quarterly statement for ttre period october 1 to December

3L, 2O1O (Edribit Al); assorted 15 pages from

SunAmerica Annuity statements from 200? to 2010 (Exhibit 43); PgS

Sr:mmary for Robert Sheryl-file #42950 (Exhibit 44) ;

Decesiber 15, 2OLO, "Attention: Allianz Suitability Evaluations

Endurance Plus Annuity" (Exhibit 65) ,' December 16 , 20L0 '
..Attention: Allianz Suitability Evaluations" (Exhibit 66) ;

Deceriber 1?, 2OtO, UPS Shipping Docnment (Exhibit ?6); UPS Proof

of, Delivery for Tracking Nunber .t1455050462 (Extribit 77) ; Fanify

Financial Analysis (Exhibit ?8); ,rune 4, 2OLI, letter tromf

Supplenent to

(Exhibit 101).

Ron Hernan (Exhibit 95) ; and December 16 , 20L0,

the Replacement Coryarison fron Sherry

The f,ollowing document was offered and a&nitted into

evidence over objection: .ranuary 5, 2OtL, letter f,ron withey to

.n" Il(Erhibit 102) .

In addition, ttre following docunentary E:thibits also tere

adrnitted into evidence via stipulation: @bitg L2-L8, 25, 21 ,
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34-35,3?-38,{0,42,{5-59,6L,63-64,67-69',7L-74'80-81',93-
85, 93-94, 96-100'

From the testimoniar and documentary evidence Presented' the

Heari.ng Examiner makes the following ProPosed:

FINDINGS OE'FACT

l.InFebruaryr2OLL,CSfComplianceSpecialist'Ronald

Herman(Herman)wasassignedacomplaintreceivedf,romDaleand
(Tr. 359-60., The substance of their

complaintwasthatwit}routtheirpermissionttreRespondent'

Robert sherry (sherry) had surrendered their variable annuities

with John Hancock and surrArnerica to Life Insurance cornpany of

only a

income

North America (Allianz), resulting in tn"Iincu*ing not

loss of $1O,OOO in surrender penalties' but also a $50'000

base loEs that reduced their gruaranteed monthly incone by

}247.41.(Tr.360-61;Exh.{4.)Ilerrnaninvestigatedthe
complaint. (Tr. 350; Exh ' 44'l

2,sherryisaMontanalicensedinguranceproducerwho

transacts insurance business from Kalispell, Montana' (Tr' 399'

5?9.} In 2010, Sherry started marketing fired indexed annuities

forAIIianz.(trr.51g,582-83.)sherrymarketedandsoldfixed
indexed annuities for AIIianz at all times material to tltis

matter. (rd.) At all times material to tlris rnatter sherry was

not licensed as a securities salesperson, an investment advisor,

or an investnent adviEer rePresentative in Montana' (lr' 399'

434.1
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3. In connection wittr his sales of annuities for Allianz,

sheffy was contracted wittr a f,ieLd marketing organization known

as Life Sales, LLC (Life Sales)' (Tr' 498; Erh' 1') Life Sales

eent out marketing mailers in Montana which purported to offer

information bn reducing income taxes on Social Security benefits'

(tr. 13-14, 4gg; Exhs. L-2.' The rnarketing nailers aPPear to

target older people of pre-retirernent and retirenent age because

they purport to offer information on reducing income taxes on

sociaL security retirement income benefits. (Tr. 13-15; Exhs'

L-2.1 The marketing mailers were a device for generating leads

or "prospects" for Allianz insurance producers' (fr' 498-99;

Exhs. L-2.' The marketing mailers provided a return mailer for

progPect,s to send in and provide t}reir signatures, phone nurnbers,

and dates of, birth in exchange f,or a booklet. (Exhe' L-2'l

tn" 

-are 

each in ttreir seventieE' (Tr' 1, 294'

Exh. 16.)

to a marketing mailer

discussing how ttrey may be able to reduce tares on their social

Security incone. (Tr. 13-16; Er.h. 2.1 Subsequently, on or about

Decenber 8, 2OLO , "Ifeceived 
a call fron Sheny who

ananged a nreeting wittr the Conleys at the Kaliepell Mall for the

following day. (Tr. 16-17, 499.)

6. In agreeing to meet with Sherry, *re lid not

have any intention of liguidating their investnents, buying fixed

or equity inderced annuities, or purchasing anything else, but

4.

40L, 407;

5.

ITEARING EXN,TIIIER'S PROPOSED FINDINGS OF FACT, CONCT'USIONS OF I'AW' AI'ID ONDER - 6
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exPected

taxes.

to flnd out how they vtere going to save on their income

(Tr. 15-1? . )

T,AtthatKalispellmeeting'sherry'sconversationwith
u" f turned quickly fron saving income t"* o"Il

sociar security incomes to sherry,s mentioning a package to get

,rr" f to where tlrey wouldn't have to pay any tax on ttreir

money. lhis ultimately led to Sherry asking th"Il

guestionsregardingtheirfinancialsituationinordertofill
out a "Family Financial Analysis" fottn'

Exhs. 32, 78.)

(Tr. 17-19, 499, 505-0?;

8. sherry admits to asking Uttlllquestions about

their f,inancial priorities, ttreir sources of income, and their

securities with .rohn tlancock and sunAmerica including the cash

valueandlheaccurnulationvalueofthosesecuritiesatthe

Katispell Mall meeting. (Tr' 354, 501-03; Exh' 78')

g.Sherrytestifiedtostatingttrefollowingatt}reendof,

the KalisPell MatI meeting:

I t"t, let me, You know' qtrickly ask you'

because ydu're, Yo[ say you're concerned about
protecti"g-v""i' i'ii"cii'ai, you say.you're concerned

about the mirket risk, and let you-re not really Urat
concernea alout interest raLes' lfhat' what if I was

abletosharewithyouaproduct^ttratgaveyousecurity
agiinEt risf in the down Lrend of the market; tlrat gave

You, you knowr 9av€-you.a, a fairly-decent rate of
return "rrei-tfr"-rarrSt 

is up, but when the market's
down, You woul&r't lose anylning'. It would lock in any

gains o:3 "i least protect !ou" principal for that year.

(Tr. 507. )

IIE.ARINGEXAMINER,SPRoPosEDFtt|DlNGsol.FAct,coNcLusloNsoFt.ll|,A!|DoRDER.?
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10. rn his letter to Herman, SheEy admitted to asking the

following questions and making the following statement at the end

of ttre Kalispell Mall meeting: "At this point, I inrposed a few

questions to Mr. and lt". f tAre vou comfortable with where

@?"' (Enrphasis added.) "I then introduced

into the conversation the possibility of considering a product

that would guarantee their principat against any risk at all,

while potentially earning a return based on index growth." (Erh.

32, f, 5.)

11. The preceding, adrnissive discourse between Sherry and

ah"-lat the Kalispell Mall meeting indicates Sherry issued

a suggestion to *r"Il that they sell their existing

securities and purchase fixed indexed annuities he was selling.

(Tr. 18-19, 507; Exh. 32.'l

L2. At least three errbsequent meetings occuEed between

Sheny and two of which were at their home and one

at a restaurant. The dates of these subsequent meetings were

Decernber 13, L6, and 21 , 20L0. (Tr. 22-23, 439-44, 50?, 511,

514, 547-49, 551, 560, 562-65, 561-69; Exh. 32,1 A December 13,

2010, rneeting at theJhone was long, lasting over f,our

hours. (Tr. 4A0-AL, 444;

took place between ShemY

13. At one or more

32,) A total of four meetings

of these meetings

gave to the 

-romotional 

materialE and marketing

E*h.

and (rr. {39. )

Sherry exhibited and

IIBARING EXAI{IIIER'S PROPOSED FIIIDINGS OF FACT, CONCLUSIONS OF I,AW, AIID ORDER - 8
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ilLustrations from Allianz of fixed

trying to sell to ttrel (Tr'

indexed annuities he was

18-19 , 27-28, 511-45; (E*tts'

3, 20,l

1tl.

their investnents

monthly statements

then analyzed and

Sherry reguested from ah" fdocuments relating to

with r7ohn Hancock and SunAmerica, including

and contracts (Tr. 24-25, 66, 145) ' which he

compared to the f,ixed indexed annuities he was

selling, and advocated th"lfreplace tlreir securities with

the fixed indexed annuities he was offering for sale'

24-25, 29, 262, 27L-74, 333.)

15. Sherry denies: (i) ever suggesting

about liquidating anyttring' (ii) eveE

documents claimed in this case having anything

investnents or otherwise, (iii) ever giving t}t" f

place, and (iv) ever

either better off or

16. However in

folJ.owing:

recommendations regarding doing or not anything with their

variable annuity or any other existing bnnuity that ttrey had in

analyzing or breaking down how ttrey would be

not by going with his product. (Tr' 579')

a letter to Herman, Sherry admits the

(i) L:itr::l :i*.:i"l'ffi:.ni3 I5 "il"'illi":li'"the sens" "i 
paying for an income rider (Guaranteed

Minimum Withdlaial BenefLt, iten I Attaehed) that was

t""ti"g hi; 60 basis poinhs annually at a cost of
somewhere tetween g?9b to $918 depending on whethe' or
not ttrat uisis point f,ee was based on ttre original
fremiurn og-$rssk or the then-reduced accumulation value
Le atout $riii_wtrich he had chosen to activate nearly
immediately after ttre iIH contract was placed in force,

(Tr.

anything to the

reviewing any

to do with

ITEARING ExA!.tINER,s pnopOSED FMDINGS oF FACT, CoNCLUSIONS oF tAlf, AlfD ORDER - 9
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(ii)

(iii)

(Exh.32.l

L1 .

following:

(i)

NOT realizing that his fees for such an early
activation was """"C""-productive 

[sic] 9n lhe benefit
ttrat that rider-r."-i- iroviae. Wittr ttris in mind, the
Allianz Endurance Plus -of,fered him a similar benefit
G;;;"d withd;iwal Benefit) that wourd slYe hirn a 20*

i;;;; giving hint an income base of $144'000 to starf
;il;'b- r wilho;i ;;sii;s hin anvEhins at att in reesl

Liliitii:::*k:t$::ii:l*iitf iil$i::il':"
canceling out th" F"i,o-se 5e the Rider 

"' 
deferring

income for the p"tir""i of, income growth-! . I felt she-

*orrra u. u"tt"r-iri (enphasis. aaded) taking an annual
oenaltv-free wifiEawal- ttran tacking on an added "rider
i;;-ril";-;;"il;oi-!roauce what thi rider was desisned
io-produce; "rncome lalue cost-basis growth"!

fifle discussed furttrer the benefits of placing their
iutta" lheld in securitiesl with Allianz'

In a sr:bsequent letter to tlermanr Shery admits to the

r thoroughty reviewed wittr ut. trttte.fact that

"ei""-i.fi"i the same amount ofTlE[il-rawal each year
--."ti"g in-the 13th month, and then ..activating" the
intr"tr..6 Withdraral Benef,it' with Allianz in year
Ei.".", his baEe distribution anount started out at
J".rt $gOo lttrree-hun&edl less when conpared to what
G-*." taking both ftom his ptesent Income Rider Base

- -- -!l --

with his ilohn Eancock contra
clear to both.of them-would
@+e=rs on?e -t\?-Ere4sfsl r'-?e

t-r"g-["r""-*itn Allianz- . . . 1".:-ogtt::1-!:-1":;;;:";-l-;;"'" -anount 
-tf "i would rrrryl-i"::"1:" 

^:"1:" "[iE-itir;l;-;;;. him a hish 9n9us! return as-to as to
Ar aa r\,\fiil;;-ii"'i.I""-or-nr"--risinir premium of, 

. 9153, 000
.!-- 

-^!^ ^G -^!rroa 
|.laq$ilifi-;;il ;;qttit" "tt astouiding -late of returl 311:

wouldhavetoexceedttreamountofincomehehadbeen
taking for the last three years or so'

(ii)t{ecalculatedtoge?etttratifhehadsimplyplacedhis
original $153,600 in a savings account without
interesir'and'continued to wittrdraw from that account
the game arrount as the income he was taking from the

HEARING EI(AIIIITER'S PROPOSED FIIIDINOs OF FACT' CONCLUSIONS OF I'AW' AIID ORDER - 10
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ilohnHancockAnnuity,hewouldhavehadanestimated
s3,ooolThree-rhousandlmoteinvalueltranwhathehad
in-his iccunrutation value with ilohn llancock

(Exh. 33. )

lE.SherrycompletedAnnuityApplicationforns,Product

suitability forms, Authorization to Transfer Funds forms'

Replacement comparison forms, and Important Notice: Replacenent

of Life fnsurance or Annuities forms f,or ttreland had them

sign Statenent(s) of Understanding' (Exhs' 4'9' 2L-24' 26'

28-29.1 Additionally, Sherry clearly analyzed and broke down the

securities in documents partially titled "Present Policy

Btreakdown. " (Exhs. 30, 101. )

Sherry indicated on the Replacenent Comparison forms

their variablefor the t he initiated the sale of

Results

19.

annuities.

20.

(Exhs. 8, 28,1

Sherry included a sunnnry of the rEason for the

replacement in Mr. 

-Replacennnt 

Cornparison Form that

read: "[vlariabLe annuity; since May 200? t]rere has been no

growth in market volitility [sicl - actually showing losses even

after suppl [sicJ income distribution has been calculated.

Applicant wants safety of principal while having possible market

growttr - wants to eLirninate 'risk" " (Exh' 8' )

2L, Deputy Securities Corunissioner, Lynne Egan (Egan) who

has more than 28 years of, arperience in securities work, ten

years with a brokerage and eighteen years with the csl (Tr' 396),

testifiedaswellttrattheforegoingstatementof,Sherry

HEARrNGExN,tINER,sreEggEqFINDINGSoFFAcf,coNcLusloNsoE.I.Aw,AltDoRDER-11
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indicates to her that Sherry didn, t know what market volatility

was:

Marketvolatilitydoesno!grow'AndsinceMaygf-'01'
from uay oi ,0? io December of 2010, the nrarket had

irprorr"-a srosiantially from what was nearly a low to
fraier"y Uacf-to where it ie today. lltrich demonstrates
to me tha!-the replacenent conpalison if the' if

ffi";#";tff"'.'ii:il, H'$ill':lT 4i in1 ii:;
what they weie doing, lnd, and yog :lo9ld have sent
then to someone thaf,'could coffect their thought

Process.

(Tr. 428-29.1 Egan further testified:

Stockmarketsarevolatile.Theytendtofluctuate.
Tilt 9o uP and down based on the economy' but ov-er

tine, the rnarlet generally perfor:nts.in an upw11d

fashion.Ithassincerg.3o-.gutitievolatileand
the, tfre riaers that tn" (Ipurchased insulated
then from-r"ii"t volatilit,-E provided them with a

guaranteedmonthfyir19oge-stre"or,-somethingt!a!-tley
had requ""t"J ""d'paid 

for when ttrey purchased their
variable annuitiesl and that marke! volatility wasn't

"rr-i""o.laseaonwhattheywereusingtheirannuityfor.
(rr. 408. )

22. Sherry's summary of the reason for the replacement in

Mrs. r ..Repracement comparison" for:n states:

SeeSuppl[siclletterattached.Client/APplicantis
in aEreemetit titft sPouse to conEerve ttre 1:ii:ifl -L1,agaiist market risk as compared to ttre present varlaDle
annuitY.

(Exh.28,|sherryornittedfromttreformthetlpeandvalueof
t.i's.-1ifetirneincomebenefitriderandthevalueofher
death benefit for her variable annuity' (r4'

23.InhisresPonseletterstollerrnan,Sherryadmitsto
reviewingthet-variab1eannuities,ana1yzingspecific

ITEARING EXITIINER'S PROPOSED FIIIDINGS O8 FACf' CONCLUEIONS OF t'AW' AIID ORDER - 12
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riders within the annuities, and reaching conclusions regarding

the suitability of tneJfiguidating tlre variable annuities

f,or lhe purpose of purchasing the f,ixed indexed annuities he was

selling. (Tr, 262, 27!-72, 333; Exhs. 32-33.) Sherry adnitted

the same to Egan on the telephone' (Tr' 4L6'L7 'l

24.Clearly,sherrydidallhedenies,includingcornparing
his insurance products with *.I securities, conducti.ng

ana1yses,andadvising,?,9.*.Gavingbeenbetteroff
puttinghismoneyinasavingsaccountwithoutinterestthanin

the ilohn Eancock variable annuity, ttrereby valuing it as less

than worthless, atnonlt olher financial advice'

25. sherry tord an"(Fthat they had a 30-day window

within which to decline the f,ixed indexed annuities, and undo the

transactions witlrout any consequences. (Tr. l{lt; Exhs ' 32, 36')

26. 
'A"". J.scribed sherry as being a high pressure

salesman. (Tr. 354 , 415.1 This is affirmed by Mr 

-
testimony as to sherry's actions wittr him (Tr. 25-27,66, 68-69,

14-75,1g-1g,L44-45,285,341;Erh'36)andconfirmedby

Sherry' s subsequent actions.

27. SherrY had the tact ilohn Hancock and

sunAmerica to get information regarding their variable annuities'

(Exhs. 65-G6.) Atthough an"Cad reservations about

replacing their variable annuities with the fixed indexed

annuilies Sherry was of,f,erin$, on December 15' 2O1O' the 1-

ultimately relented and signed the replacement PaPerwork at

HEARING EXN,IINER',S PRoPosED EIITDINGS OF FACE' CONCLUSIONS OF IA!{', al{D ORDER - 13
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Sherry's request but with a firm and explicit processing

restriction. (Tr. 25, 34L,355') Notwithstanding "t' llll

givinE Sherry firm inetruclions not to proceed with the

tranEaction until he called sherry with pernrission to process it

(Tr.25,74,L40,I45,gAL,355;Exh'36),sherymailedAllianz

the paperwork to liquidate the variable annuities on the very

next day, i.e. Decenrber 1?, 2OLO' (Exh' 32'l Shemy did this

despite Ur.J)having explicitly informed She*y several

times not to process ttre signed fornrs because he wanted to

discuss this further with his wife as well as his investment

advisor rePresentative, George Wittrey, who had sold *t" 1;!

their existent, ,.Iohn Hancock and sunAnrerica policies ' (Tr' 25 '

L27-35.',t

2S.AllianzreceivedthepaperrorkonDecembex20,20L0.

(Exhs.32,76-71.|Thereafter,t{rs-SurrAmericavariab1e

annuity, with an accunulation value of approximately $81,000' was

liquidated and the fixed indexed annuity Allianz Contract was

issued. Likewise, Mr. Ja ilohn Hancock variable annuity,

with an accumulation value of approximately $131,000' was

liguidated and the fixed indexed annuity Allianz Contract was

iEeued. (Tr. 25-26,' Exhs. 8, 2A.l

29. As a resuLt of ttre replacement of tht ltvariable

annuities without having tn" Ipermission to do so,

surrender charges in the respective atnounts of s10r389.05 for Mr'

nEARTNG ExN{t![ER,s PROPOSED EIIIDINGS Ol'FAC!, CONCLuSIONS OF t'Ai{, AllD oRDER - 14
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going through with

(Tr. 14-75, 18-19.1

and $5,185 . 00 for *" . Ilrtre incured' (Exhs ' 19 '

28, 41. )

30.ThreeorfourdayssubsequenttoDecemberlS,20L0'

Sherry called tU" f and advised thenr that their Allianz

contracts were on ttre way. (Tr. 70, ?4.) Regarding this call,

"r. Iltold sherry to cancel them since sherry had not

received permission to procegs their applications. (Tr. 70, 74,

18-19, 140.) shery attempted to tark t"'(Itut of not

the transaction and staying wiUr his proposal'

Not wanting to take "no" for an answer'

Shery catled tfr. f back eight times to try to convince

them to change ttreir minds. (Tr. 78-79')

3l.GeorgeSpencerttithey(withey)islicensedasan
independent insurance broker, registered as an investment broker

and licensed in fifteen stateE including Montana, and has been in

the financial services business since ilune of 1996. (Tr. 125')

t{ithey's specialty area of, twenty years is predominantly income

planning and estate planning. (Sr' L26'l

32. lfithey has been an" Il investment advisor

rePregentativesinee2005(rd.)andplacedthe-intheir
and SunAmerica investmentg in 2007' (Tr' 12?-35')

December 22, aOLO, meeting between tfitlrey and the

rescheduled to December 30, 20L0, at which time

tfithey met with the llbt their home to discuss tneir

investment portfolios and recommended that t[ey nove some money

HEIRTNG ET(A!{IIIER'S ryPOSED FIITDINGS OF FACI, CONCI'USIONS OF I'II{' AIID ORDER - 15
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outofbondsandintoequities.(Tr.136.3?,t42,)"'.a
mentioned the marketing mailer relating to saving noney on taxes

at that meeting. He did not inform withey that they had signed

replacement papemork, but did say !o t{ithey' "It's probably

nothing that you can do anlnray, so just forget it"' Withey then

proceeded to talk with Ut" Iabout ttreir estate plan, which

on-line to modify the (I investment portfolios, lfithey

discovered that th" Ililohn tlancock and SunAmerica

had been, or were in the Process of liguidation'

Assuning ttt" Ilalready knew they were

transferrinE this money and decided not to tell hi-m for some

unknown reason, Withey sent th" Il a letter expressing his

shock that they had not informed him of, the replacement' (Tr'

r38; g3h. 102. )

35.IntheJanuary5,2otL,letter,Witheyalsowishedthem
the best of luck, but advised them of what they left behind (Tr'

138; Exh. LO2't and additionally apprised thenr ttrat the longer the

duration of the suEender period of, an annuityr the higher the

comnission that the insurance producer, securities salesPerson,

investment advisor, or investment advisor representative will

receive. (Tr. 153; Exh. 102')

TTEARING EXAIIIIIER'S PROPOSED FIIIDINGS OF FACI' CoNCLUSIONS OF LAgl' AlfD oRDER - 16
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36. In Deceniber 2010, the time remaining in the surrender

period for Mrs. iabte annuity was about two months'

and the remaining tine in the surrender period for

u'.Ivariableannuitywasaroundfouryears.(Tr.135.)
37.Wittreytest'ifiedthat1iguidatingthe-variab1e

annuitiestopurchasettref,ixedindexedannuitiesrasnot

suitable for them. (Tr, 237-38'l

38. Upon receiving lfithey's 'fanuarY 5' ?OLL' letter' the

carled lfithey and advised him of, how sherry had proceeded

toprocessthePaPerv'orkdespitelheirspecificinstructionsnot
todosountilttreycalledhirnbackafterhavingachanceto
discuss it. wittrey advised th. Ilthat if Ehey hadn't

received the contracts yet, and didn't want then, they could

return then with the hope ure companies would accept ttre money

back.llefurtheradvisedtiremttratlherewasnorequirementfor
the conPanies to do so' (Tr' 140')

39.Vtitheytestifiedttratbasedontheconvergationhehad

with tne Jtrr. L44l , fear of the market waE used by sherry

as a motivating factor to get trtt Jto sell their variabre

annuities. (rr. 146. )

and inslructed Allianz

Harrcock. (Exh. 10. )

(Exhs. 11, 31. )

40.rne}ubsequent1ydec1inedtheA1lianzContracts
to return tlre funds to SunAnerica and 'fohn

Allianz refunded tu.I money'

ITEARINGEXN{INER,SPRoPosEDFINDrNGSoFFAcf,coNcLusloNsot.IAg|,AIIDoRDER.1?
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4L. Both SunAmerica and dlohn Hancock refused to accept the

funde back, reinstate tJ,e contracts and an lll lifetinre

income benefit riders. (Br. 154, 156.) Subsequently' t{ithey was

ab1etoconvinceSurrAmericatore-instateu''.!variab1e
annuity, but at a lower income baEe and in exchange for Sfithey's

agreenent to forego his conmission for four years. (Tr. 169.)

42, Because shery had rnisrepresented to u'f,ftnat

the replacement of ttreir variable annuities could be cancelled

and they would suffer no financial consequences, Allianz set'tled

with *. 

-or 

$10,389.06, the amount he incurred in

surrender charges and a rider fee. (E*h. 19.) Recitals D-E of

the Settlement Agreenent and Release between Allianz and Mr'

te: "Based on agent Robert Sherry's assurance that

funds could be returned to the original cagier without any costs

or consequences Allianz Life iE willing to reimburse Mr.

suffender charges and the rider fee that he incurred

as a result of this transaction." (Exhs. L9, 44,1 l{ithey

reinvested Mr. 

-money 

in a ilackson National variable

annuity with a four-year sugender, but at a lower income base'

(rr. 1s6 . )

43. As a result of the transactions at issue:

(a) !{".Ihad a loss cf-A3g^869.69 to his income
benerit bdse .r,a u'jlffil3'l ,."" o,
i21,966.47 to her incilme benefit base' (Tr' L67 '
159. )

(b) Mr. 

-t 

lost three monthly incorne payment" 9f
$6383|l-or the months of ilanuary Lhrough March
i}tt, or a total of $1 ,9L6.76, prior to investing

HE.IRING E'(A!II!IER,'S PROPOSED FIITDINCS OF FACI, CONCLUSIONS OF I'AII, AIID ORDER - 18
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in another variable annuaEy'' a.q :::: f :---
lhree monttrly income payments of $458'03' or a

total "g 
g:il'324.0t, pii6t to being reinstated in

her variab1e-annuiiy-' (Tr' 1?9; Exh' 95')

(c) H;rtl.;:"lf,gll;lii"?"u,Hl rtl'fu.
39, 43. )

44. AIso as a resul! of the transactions at issue' and

because of the reduction of the 

-aincome 

bases in their

new or reinstated variable annuities, tt"Ilost $151'95 per

mont}r beginning in ilanuary of 2011, f,ox the regE of his life; and

urs. l!.ost $93.04 per month beginning tn January of 20LL,

for the rest of her life.t (Tr' 167-?1')

45'EgantestifiedttratalthoughfromEheinsuranceside

Sherryisrequired!oconductasuitabilityanalysisf,orthe
purchase of equity indexed or the fixed annuities, he crossed the

line by conducting a suitability analysis f,or purposes of

selling,liqr:idatingasecurityinordertopurctrasethefixed
indexed annuities he was selling' (Tr' 403')

46.EganconcludedthatsherryviolatedttreSecuritiesAct

byfai1ingtotel1the-thathewasregrriredtohavea
securi,ties license in order to nrake the recornnendation to ttre

their securities. (Tr' 4O{') Egan said

Mrs.
tes

liguidate

that this conclusion would not change if there was lestimony that

tAt Er. 168, lfithey erroneously carcuralea 
-s P::":i: ::

sse, aeilo;-;"-;;'sileeilni' the. coir"':-1'r11::-i:..lifo?:1! :::TH]i"iliii.ioi-ri-fi;i;-; ,oiu,ry income diErribution loss f,or t'rr.
---^ l^-- !^ U- -ii"iirilril -ii.-..tal 

combined monthly income roas !o Mr. and
- - d! !L^rr

lherefore, is $2511.99 as opposed to 1221'0rt as lfit'hey
8r.185.26
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Sherry had told the

stated:

t he was not a broker. She

A broker sells products. He wasn't selling them-a
security. An investnent advisor advises as to the
appropriateneEe of holding or selling a security and he
wli tiansacting investment advisory business' He

wasnrt selling them a security. He gtaE recommending
they get out of a securitY.

(rr. 404 . )

47. Egan testified ttrat in her opinion:

(a) Sherry'E reconunendation to liquidate th9.f
variable annuities in exchange for tlre fit ecl
indexed annuities was noE a suitable
recomnendation. (Tr. 407. )

(b) Sherry violated the Securities Act by comparing
ttre 

- 

securities with his fired indered
annulfEl6filh the Replacenent Comparison forrns '

. (Tr. 409' lLL, 414-15.)

(c) To consurunate a securities transaction without the
permission of persons holding the securities is an
unauttrorized transaction which violates the
Securities Act. (Tr. 405.)

From the foregoing findings of fact, the ltearing Examiner

makes the following proPosed:

coNclusroNs oF r.Atf

1. lhe Conmissioner of Securities and Insurance, Montana

State Auditor (Cornmissioner) has jurisdiction over this matter

pursuant to Mont. code Ann. ss 2-15-1901, 2-15-1903, 30-10-107,

30-10-201, 30-10-301, 30-10-30rt, and 30-10-305.

2. The administration of the Securities Act of Montana

(Act), Mont. Code Ann. SS 30-10-101, et seg., is under the

HEARING EXNIMER'S PROPOSED SIllDtNGS OF FAC8, CONCLUSIONS OF tAW, AltD ORDER - 20
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supervision and control of the commissioner. Mont. code Ann' s

30-10-107, MCA.

3. Pursuant to Mont. code Ann. ss 30-10-102 and 30-10-309,

the commissioner is required to administer the Act to protect

investors, persons engaged in securities transactions, and the

pgblic interest, including adnrinistration of restitution dollars'

a. The commissioner is also required to adsrinister the

Montana Insurance code (code), Mont. code Ann. ss 33-1-101, et

s€gl.,toensuretheinterestsofinsuranceconsunrersare

protected. Mont. code Ann. s 33-1-311, MCA. Under the code the

commissioner is responsible f,or regulating insurance producers'

(rd.)

5.Respondent,sherryisa..person,,asdefinedbyMont.

Code Ann. S 30-10-103 (16) .

6.AlttroughgenerallymostannuityconEractsarelife
insurance products and governed by ttre Montana Insurance code,

and may be sold by insurance Producers, Estate of Miles v, Miles,

298 Mont, 3L2, gg4 P.zd 1139 (2ooo); Mont. Code Ann. ss

33-L7-2L4,33-20-101, the definition of a "security" under the

Act (securities Act of Montana Act) includee a "variable"

annuity. Mont. code Ann. s 30-10-103(221, MCA; ilEC v. Variable

Annuity Life Ine, Co. of, Nnetiea,359 U.s. 65 (1959); Estate of

Miles, suPra.

1. An "invesi:nent adviser" is a person who' for

compensation, engages in the businegs of advising others, either

HEARING EXNIITIER'S PROPOSED FINDINGS Otr FAC!, CONCI'USIONS OF IAII' AND ORDER - 21
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directly or indirectly through pgblications or writings, as to

the value of securities or as to the advisability of investing

in, purchasing, or selling securities. Mont. Code Ann'

S 30-10-103(11) (a). This definition also includes a person who

as an integral comPonent of ottrer financially related services,

provides the foregoing described senrices. Mont. Code Ann.

s 30-10-103 (11) (b) .

8. An "investmen! advisor rePresentative" includes any

person occupying a similar status or perfornring similar

functions, or other indlvidual, excePt clerical or ninisterial

personnel, employed by or asgociated with an investment adviser

who: (a) makes any recotrmendation or otherwise renders advice

regarding securities to clients; (b) nanages accounts or

portfolios of clients; (c) Eolicits, offers' or negotiates for

the sale or sells investment advisory services; or (d) supervises

employees who perform any of the foregoing. Mont. code Ann.

S 30-10-103 (12) (a) .

9. It is unlawful for a petson to transact business in

this state as an investrnent adviser or as an investnent adviser

representative unle6s the person is registered as such under the

Act. Mont. Code Ann. S 30-10-201(3).

10. lhe actions of gathering financial and securities

investment information from prospective new clients and obtaining

tireir signatures on the securities transaction fornrs,

confidential pergonal financial planning forns, change of

BEARING EXA!|II|ER'S PROPOSED FIIIDINGS OF FACII, CONCLUSIONS OF LAtf, AltD ORDER - 22
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poyrer of attorney forms are "the crux of a securities

transaclion." Kttowles v, State ex rel. Lindeen, 2009

g. 32, 353 Mont. 50? , 22, P.3d 595, 505 (2009). There
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dispute that Sherry fiIled out and had tft" Isign Annuity

Application forms, Product Suitability forms, Authorization to

Transfer E\rndE forms, Replacement Comparison forms, and Important

Notice: Replacement of Life fnsurance or Annuities forms and

Staternent(s) of Understanding. As in Knorles, these forms

likewise were the crur of ttre securilies transactions consumnated

at issue in this matter. Ehe witness testinonies, documentary

evidence, including Sherry's actions and adnissions, clearly

demonstrate to the undersigned that Sherry through his e:rplicit,

as well as irnplicit actions, conveyed financial advice to the

liqr:idate ttreir variable annuities in order to

purchase fixed indexed annuities from him to his compensatory

benefit, alt wittrout being registered as an inrrestment advisor

an investment advisor rePresentative. By doing so, Sherry

violated Mont. Code Ann. S 30-10-201(3).

11. Given the context of what occurred in this matter,

sherry additionally violated Mont. code Ann. s 30-10-201(3) by

advising th"(I also to hie comPensatory benefit, as to the

va1ueoftheirvarialr1eannuitiesbyte11ingt{rafhaving
been better off putting his money in a savings account without

intere.st than in the ,Iohn tlancock variable annuity.

HEARING EXN,IINER,S PROPOSED FIIIDINGS OF EACT, CONCTJUSIONS 08'LA9f, AltD OBDER - 23
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L2, It is unlawful for any Person, in connection with the

offer, sale, or Putchase of any security in, into, or from this

state to nake any untrue statement of material fact or omit to

state a material f,act necessary in order to nake the statements

made, in light of ttre circumstanoes under which they are made,

not misleading. Mont. code Ann. s 30-10-301(1) (b). Sheny

violated Mont. Code Ann. S 30-10-301(1) (b) by:

(a, aovasa!:g --a" GrcrL ur:.ofz w'urs vE ^" s
better lo s i tioT-5'y-Fguida ting the i r vari ab le
annuitils wittr gru-ranteed benefit riders, and
purchasing the fixed indexed annuities he was
ielling wf,en such a reconrmendation was unsuitable
for them;

(b) i:l*H.ff";;"y;i.i:;{
within 30 days;

(c) onitting^inf,ormation relating to the value of Mrs'qHi: :':ffi"'lllli'i"liii'nl:"i:i' :::J;
Comparison form,'

(d) failing to tell

could undo ttre
any consequences

that he waE required
in order to make theto have a securities licenSe

recorarendation to th-to liquidate ttreir
securities.

13. rt is unlawful for any Person, in connection with the

offer, sale, or Purchase of any security, directly or indirectly,

ifr, into, or fronr tlris state to engage in any act, practice, or

course of business thdt operates or would operale as a fraud or

deceit upon any Person. Mont. Code Ann. S 30-10-301(1) (c) '

Shery violated Mont. Code Ann. S 30-10-301(1) (c) by:

(a) reconrmending to the 

-that 

they sell ttreir
variable annuities in-order to purchase fixed
indexed annuities from him without tlre requisite

HEARTNG EXA!.IIIIER'S PROPOSED FIIIDINES OF FACT, CONCLUSTONS OF LA!i', AITD ORDER - 24
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Iicensure, skill, and knowledge to ascertain
whether the sales of their vaiiable annuities and

ift" put"hase of fixed indexed annuities were

suitable for then;

(b) by submitting the paperwork to liqtridlte these,-, 
&js-ir,r,iiti.s- 

wirhour aurlrorizarion from the

(c) ?I"::*iH":T.tttff: :*il":1":3"::fi.*:::
L4, Sherry used fraudulent, coercive, and dishonest

practicesinhisconductwithtne]ndwasasourceof

injury and lose to them by leading then to betieve that they

would be in a better position by ligtridating their variable

annuities and purchasing fixed indexed annuilies from hirn which

caused ttrem PecuniarY loss.

15.TheConmissionermayrequireaPersonfoundtohave

conmitted a violation of, Mont' Code Ann' S 30-10-301 to make

restitution for all financial losses sugtained by any Person as a

result of the violation. The conunissioner rnay further require a

person found to have viorated Mont. code Ann. s 30-10-301 to pay

10t annual interest on the anount of ttre restitution f,rom the

date of the violation, reasonable attorney fees, and costs

associated with bringing the adrninislrative action' Mont' code

Ann. S 30-10-309.

16. The Conunissioner nray impose a fine not to exceed $51000

perviolationuPonaPeasonf,oundtohaveengagedinanyactor

practice constituting a violaticn of any Plovision of the Act'

Mont. Code,,Ann. S 30-10-305'

I|EARING EXA!|INER.S PRoPosED FINDINGS oF l.AcT, coNclustoNs oF LAw, AIID oRDER - 25
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L1. The Comrnissioner may suspend, revoke' or refuse to

rene?r an insurance producer's license and/or levy a civil Penalty

in accordance with Mont. Code Ann' S 33-1-31?' or may choose any

combination of actions when an insurance producer has, in the

conduct of the aff,airs under t}re license, used fraudulent,

coercive, or dishonest practices or the licensee or applicant is

incornpetent, untrustworthy, financially irresponsible, or a

source of injury or loss to the prrblic' Mont' Code Ann'

s 33-17-1001 (1) (f) .

18. The Comrnissioner nray impoae a f,ine not to exceed the

sum of $5,000 per violation uPon an insurance producer f,ound to

have violated a provision of, the Code' Mont' Code Ann'

s 33-1-317.

From the foregoing Findings of Fact and Conclusions of Law,

the Hearing Examiner propoees to the corurrissioner the following:

ORDER

l.InaccordancewittrMont.CodeAnn.s30-10-305,

Robert L. sheffy is hereby fined $5,ooo for each of his following

violationE of Mont. Code Ann' S 30-10-201(3):

(a) 
ry)'}ffiffi": :::i:ii,!3",i31*:;"'on' 

to the

(b) giving investment advice, for compeneation' to ttre
'-' 

ffilby 
advising rhem as to the value of their

2. In accordance wittr Mont' Code Ann' S 30-10-305' Sherry

is hereby fined $5,OOO for each of his following violations of

Mont. Code Ann. S 30-10-301(1) (b):

BEARING E'(MI!IER'S PROPOSED I'XITDINGS OF FACI' CONCLUSTONS OF I'A$I' At[D ORDER - 26
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(a) terling wr"ID they. could undo ttre
lransacti""GE5"e within 30 days without any

congequences;

(b 
;i|!tPi:i:ffi':u::i'i:li*:"$'ai::.:!#"
ComParison form;

(c) railins .ro terl .!" lFl$iS"l"rjtll!#,.1""required to be securities
make the reconnendation to thfto sell
their securities'

3. In accordance with Mont' Code

is hereby fined $5,OOO for each of his

Mont. Code Ann. S 30-10-301(1) (c):

(a) recomnending to.the 

-:P!--}"y 

selr their
,r""iJi"-aniuities i6ii6 to purchase tlre fixed
inaexea-"''''oiti.sfromhirnwittrouttlrerequisite
ficensure, sfilI, and knowledge to. aEcertain
wneurli-irre-sares of, their securitieE and the
po"cnl!e"- or-iixeo indexed annuities were suitable
for them;

(b) srrbmitting tlre paperwork to liguidate tU" If
variableannuitiesandpurchasehisfixedindexed
annuities wittrout authoiization from ttre Conleys,.

(c) telling tn. ll that they-could undo the
transaitionsFsue wittrin 30 days witSout
conseguences.

4. In accordance with Mont' Code Ann' S 33-1-31? and

s 33-1?-1001, Sherry is hereby fined $5'000 for engaging in

conductthatwasfraudulent,coercive,ordishonestpracticesand

forbeingasourceofinjuryorlosstothepublicinviolation
of Mont. Code Ann. S 33-17-1001'

5. In accordance wittr Mont' Code llnn' S 30-10-309' Sherry

Ann. S 30-10-305, SherrY

following violations of

shaU paY restitution to the all financial losses

IIEARING E)(AIIIIIER,S PROPOSED EINDINGS OF E'ACT' CONCI,USIONS OF LAtf, AIID OBDER - 2?
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sustained by the victime as a result of each of the violations of

Mont. Code Ann. S 30-10-301, together with ten percent (10t)

annual interest, from the date of the violations or the date each

rnonthly Paltment became due, on the arnounts which may be

deterrrinedandcalculatedattiretirneoftheissuanceofthe

CommiEsioner' s Final Agency Decision'

6,InaccordancewithMont.CodeAnn.s30-10-309(1},

sheffy shall pay any and all costs related to this proceeding

within30daysofthisorder.lhesecostsshallinclude
reasonable attorney fees, and costs associated with bringing the

administrative acgion, the amounts of which rnay be deternrined and

calculated at the time of ttre issuance of the commissioner's

Final AgencY Decision.

1. Pursuant to Mont' Code.Ann' S 33-17-1001(1) :

(a)theinsuranceproducerlicenseofRobertl..Sherry
is herebY revoked;

(b) the revocation of, SherrY'-s^individual pr9{u-cer
ricense,_and all uut $5'000 in fines shall be

suspended conditiogd.SPgl Sherry making
t€Sta-u'i-u:'cn Eo --tt= (I 6- s.r
the cornnigsioner, s FiiETTgency Decision, except
trrat 

'streiry will be issued a probationary license,
the tenns ie which may be deter:nined in the
corunissioner,sFinalegencyDecisionherein.

NOTICE OE'NECESSITy Io FILE EXCEPIXONS TO THESE PRo-POSED

FINDTNCa oF FACT, CONCLUSIONS OF LAW, AllD otD9R
WITHIN30DAYdoFTHEDATEoFfHISDECISIoN

Pureuant to the Montana Mnrinietrative Procedures Act
at Mont. Code Ann. S 2-A-62L, adversely affected
parties in-itris case have the opporlu$ty to file
wrilten exceptions wittr supporti!9 briefs and to
present an oial atgunent to- the commissioner of
Securitj.es and Insurance or her designee' If a party

HEBRING EltAltlll8R,s PRoPosED FIIIDINGS oF FACT, coNcLusroNs oF t,Aw, AltD oRDER - 28
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does q! file exceptions to the above Proposed Findings

"i-i.d Conclusioirs of ruaw and order with the
comrrissioner of securities and Insurance, of,fice of tlre
State Auditor, at 840 llelena Avenue, He1ena' !'lE 59601'
within 30 days "i Ut. date of this decision, this will
constitute a waiver of an adversely affected party'1
;6;a-a;-judicial review of rhis decision pursuant to
Mont. code Ann.- s 2-4-702. Erceptiong must be filed in
order to exhaust all adninistrative renedies available
I;;;y-farty wtro uetieves he/she is aggrieved by ttris
proposed decision.

Dated this 25rb day of october, 20L2'

CERTIFICATE OF SERVICE

I do hereby certify I senred a coPy of ttre foregoing Hearing
Examiner,s propised finlings of Bact, bonctusions of Law, and

Ora"" upon ;fFEies of iecord on the 25th ey_ of October,
ioiz, b| rnailin!, faxing, e-nailing, or hand delivering a coPy

thereof to:

Mr. Mike Winsor Mr' Robert SherrY
SpecialAssistantAttorneyGeneral.S0|SthAvenuel{est
State Auditor,s Office - Kalispell, !trI 59901

8{0 He1ena Avenue
Helena' !'fl 59601

/E/Grendolvn A. Vashro
GwendolYn A. Vashro
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Mi.honl J. lli'|ng, P'c ' i 'i ;i:illi'l'l'",
Atlonnrg ol Lo* llt' r' "

inr.l ,'..,r..i: r: ll' 30

D*,nn Blo.k DuiiJia, Srit 4A f-M"'l ''ktJi:nn'q@''n''o'

z W"A Sadh A*nu.

D.O. ts* l2ll
H"l"no, Mt sg62+ 

G*nJJe., A. Vorh-, pp, C[A, plj
(aoo),t,tg l'lgg
T"Lcopr", (aoo) n+goo3g Do'l'eol

November 2, 20L2

state Auditor's Office
840 llelena Avenue
Helena, MT 59604

Ret Case No. SEC-20U-239
In Tbe Malter of, Robett ShetzY

gTATEMENT

PROFESSXOIIAIJ SERVICES REIIDERED

October 2012

f,,.,-
iluly 2OL2

23 Receive and review e-maiL correspondence between

DePart'ment and Sherryt
MitR .10 hour

Septo-mber 20L2

4 Receive and review e-mail correspondence between r:'ii'

DeBartment and gherr1'; 
A L-..- 

' 
t'

M{IR '10 hour

L2 Retiew transcrJ.pi andl Departsgrent,g and Sherry,E

p"opo".i fi'ndings; regin draf,ting^t*:::ts and

conclueionsi MitR ? '50 hours

t4 continue drafting fLndj'ngs and conclusionsi
MitR 4'40 hours

15 continue drafting findings and conclusioas;
MiIR 2 '80 hours

Exhibit B

U



State Auditor's Office
Noveniber 2, 2OL2

Page 2

t7 continue drafting findingE and conclusions;
M{IR 3.70 hours

18 Continue drafting findings and conclusions;
MitR 5 .20 hours

Lg Contl'nue drafting findings and concluEl'ons'
MifR 1'70 hours 

o

22 Cqntsinue draf,ting findings and conclusLons;
MitR 3.50 houre

23 Continue draf,tlng f,indings and conclusions;
MitR 1'30 hour

25 Finalize Broposed findings and concLusionsl

ser/e Eane' MitR 1'80 hours

TOTAL PROFESSIO!{AL SERVICES 32'20 hourE i2'254'O0

DISBURSEMENTS

November 20L2

2 Palfalegal erqtense (itenizatLon 
,

aEEached) $17 ' 00

2 Admln. Costg @ 4% (telephoner
piococopies, Posbage' and fax) 590'16

TOTAIJ DISBURSEMENTS 
S 10?.16

TOTAI., FEES AI{D DISBURSEMENTS $2'351'15
t!t===E===

0u

MXCHAEI, J. RIEI.,EY, P.C' TA,I IDENTIFXCATION NO' 81-0515779



Insurance corunissioner - Roberb Sherry

PARAIIEGAL SERVXCES REI{DERED

October

19

22

20L2

E-mail to Mike Winsor regarding
attorneY fees and cosEsi Gv

Receive and review e-rnail from
GV

autshority for
.10 hour

Winsor.
.10 hour

.20 hour $17.00


